
EXHIBIT K



Preface

In April 2003, Judge Jack B. Weinstein volunteered to clear a backlog of nearly eight hundred

outstanding habeas corpus petitions filed by New York State prisoners in the United States District

Court for the Eastern District of New York.  The hoariest of these cases was filed in 1996; scores were

filed in 1997 and 1998.  Five hundred of these cases were reassigned to Judge Weinstein.  Chief Judge

Edward R. Korman and Judge Weinstein appointed the compiler of these materials as Special Master

to aid in the disposition of the cases.  See Pref52e Es 372sit, cllabyrrushi  Th4h. um R. KKsthat st2sittonerfrequittnearnco volr aid KKsschoolYork. ster
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I.  Function of the Writ of Habeas Corpus
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III.  New York & Federal Court Structure

Knowledge of the structure of the state criminal courts is essential when assessing a habeas

corpus application.  Before a federal court may address a petitioner’s claim, the claim musTD -0.al courts is essential when assessing a habeas
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D.  
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the mark as to suggest judicial incompetence.”  Francis S. v. Stone, 221 F.3d 100, 111 (2d Cir.

2000) (internal quotation marks omitted).
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when its delivery and acceptance are in compliance with the applicable laws and rules governing filings. 

These usually prescribe, for example, the form of the document, the time limits upon its delivery, the

court and office in which it must be lodged, and the requisite filing fee. . . . The question whether an

application has been ‘properly filed’ is quite separate from the question whether the claims contained in

the application are meritorious and free of procedural bar.” (emphasis in original; footnote omitted)).

In addition, the term “pending” in the statute has been construed broadly to encompass all the

time during which a state prisoner attempts, through proper use of state procedures, to exhaust state
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AEDPA, precludes a federal court from deeming the limitations period tolled for [a first
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dismissal as a stay.  See Musgrove v. Filion, 232 F. Supp. 2d 26, 29 (E.D.N.Y. 2002) (“[T]he Court

should have stayed the petition and allowed the petitioner to exhaust his state remedies.  Because it did

not do that, extraordinary circumstances prevented the petitioner from filing a timely petition. 

Accordingly, the Court will treat his dismissed habeas petition as if it had been stayed provided he

acted witlodsonableis ligetanad tw bee, th (dismissal ant hireturner tfederssac Cou.(�);n. ) T39390.75 0  TD /F3 12  Tc 090383  T-c 090383  TwButtive rt
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780 (5th Cir. 1999)).

F.  Suspension Clause

The period of limitations set forth in AEDPA ordinarily does not violate the Suspension Clause. 

See Muniz v. United States, 236 F.3d 122, 128 (2d Cir. 2001) (“[T]he Suspension Clause does not

always require that a first federal petition be decided on the merits  and not barred procedurally”

(quotation omitted)); Rodriguez v. Artuz, 990 F. Supp. 275, 283 (S.D.N.Y. 1998) (AEDPA statute

of limitations is not, “at least in general,” an unconstitutional suspension of the writ).

VI.  Exhaustion

Prior to AEDPA, a state prisoner’s federal habeas petition would have to be dismissed if the

prisoner has not exhausted available state remedies as to any of his federal claims.  See Rose v. Lundy,

455 U.S. 509, 522 (1989). 

“This exhaustion requirement is . . . grounded in principles of comity; in a federal system, the

States should have the first opportunity to address and correct alleged violations of [a] state prisoner’s

federal rights.”  Coleman v. Thompson, 501 U.S. 722, 731 (1991).  

The exhaustion requirement requires the petitioner to have presented to the state court “both

the factual and legal premises of the claim he asserts in federal court.”  Daye v. Attorney General, 696

F.2d 186, 191 (2d Cir. 1982) (en banc).  

A district court may, in its discretion, deny on the merits habeas petitions containing

unexhausted claims—so-called “mix7  T9e mea22etion, deny
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does so “expressly.”  28 U.S.C. § 2254(b)(3).

If a petitioner specifies only certain issues that he deems worthy of review in a letter seeking
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alternative.  
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investigation are reasonable precisely to the extent that reasonable professional judgments support the

limitations on investigation.”  Strickland, 466 U.S. at 690–91. 

Each factual claim made in support of an allegation of ineffective assistance of counsel must beg u e z  v . 1 7  2 d e r r m u s t s t a p r e i s h  r e a s o p r e c t n r o s a l l e g a t i n a n t D n s   T c t u ( 2 d  C 7 3 6 i t h u i s s p n  o  
 0  - i f  � t h o w s  r e a s o l l e g a t i  i n e f f e c t n r o f u a l  c l 6 6
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system which tolerates and encourages the negotiation of pleas.’” (quoting Chaffin v. Stynchcombe,

412 U.S. 17, 31 (1973))). 

The Constitution does not require a court to advise defendants of the immigration consequences

of a guilty plea for the plea to be considered knowing and voluntary.  United States v. Parrino, 212

F.2d 919, 921 (2d Cir. 1954); Michel v. United States, 507 F.2d 461, 465 (2d Cir. 1974); United

States v. Olvera, 954 F.2d 788, 793–94 (2d Cir. 1992).  For a plea to have been made knowingly

and voluntarily, the defendant must have been informed of the direct consequences of the conviction.

Brady v. United States,1  Tc 0. (,1  Tw (,3972 U.S.7428, 551 (1902). Howelve, the nted not have been informed of thy) Tj

108  T -30  TD -0.2932  Tc 0.3932  Tw colltatralt consequences of tata pley.  ) Tj1608  TD /F3 12F3 12  Tf
0.058  Tc -0.487  Tw (United States v.Saoleino) Tj
115 0  TD /F1 12  Tf
-0.65  Tc 0.51  Tw (, 66F.3d 544(, 503•21 (2d Cir. 195)). ) Tj-2858  T -30  TD -0.6132  Tc 0.6132  Tw Deportrationise a clltatral,d notae direct consequenc (of a guilty pley.  ) Tj
315.25 0  TD /F3 12  Tf -0.066  Tc 0.056  Tw See. Parrino, 214 F.2data 92;s

,8034 F Supp.a 988,9313“21 S.D.N.Yr. 1992� ��Deportrationise aperiphtraly
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fairness’ which is ‘essential to the very concept of justice.’” Dunnigan v. Keane, 137 F.3d 117, 125
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Strauder v. West Virginia, 100 U.S. 303, 25 L. Ed. 664 (1880)).   In Batson, the Court resolved

certain evidentiary problems faced by defendants trying to establish racial discrimination in peremptory

strikes.  It established a three-step burden-shifting framework for the evidentiary inquiry into whether a

peremptory challenge is race-based.  First, the party challenging the other party’s attempted

peremptory strike must make a prima facie case that the nonmoving party’s peremptory is based on

race.  
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“[P]eremptory challenges are not of federal constitutional dimension.”  United States v.

Martinez-Salazar, 528 U.S. 304, 311 (2000).  The Court has rejected the contention that, “without

more, ‘the loss of a peremptory challenge constitutes a violation of the constitutional right to an impartial

jury.’”  Id. (quoting Ross v. Oklahoma



-23-

In United States v. Wade, the Supreme Court recognized that there is a “grave potential for

prejudice, intentional or not, in the pretrial lineup, which may not be capable of reconstruction at trial,”
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turn the scales in his favor.”  Rosario
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already in progress.  
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  "Two discrete inquiries are essential to the determination” of whether a defendant has been

taken into custody for Miranda purposes: “first, what were the circumstances surrounding the

interrogation; and second, given those circumstances, would a reasonable person have felt he or she





-29-

(1984).  Where the courtroom is to be only partially closed a movant need only demonstrate a

“substantial reason” to justify the closure.  Woods v. Kuhlman, 977 F.2d 74, 76 (2d Cir. 1992) (“a

less stringent standard [is] justified because a partial closure does not implicate the same secrecy and

fairness concerns that a total closure does”). 

“Waller prevents a court from denying a family member’s request to be exempted from a

courtroom closure unless the court is convinced that the exclusion of that particular relative is necessary
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Ordinarily, a prosecutor’s misconduct will require reversal of a state court conviction only

where the remark sufficiently infected the trial so as to make it fundamentally unfair, and, therefore, a

denial of due process.  Donnelly v. DeChristoforo
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U.  Jurors Presumed to Have Followed Jury Instructions
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relevant question for this court is whether, after viewing the evidence in the light most favorable to the

prosecution, any rational trier of fact could have found the essential elements of the crime beyond a

reasonable doubt.  
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essential element that the jury has found the defendant did not commit.  In order to determine whether

the jury reached ‘an inherently self-contradictory verdict’ a court must examine the essential elements of

each count as charged.”).  Under New York law, New York courts could conclude a jury’s

announcement in court of guilty or not guilty, rather than its markings on a verdict sheet, constitute the

verdict of the jury.  See People v. Khalek, 689 N.E.2d 914, 915 (N.Y. 1997) (“Because the jury’s

unreported verdict was not announced in court, recorded in the minutes, or acn ds 0.0032 cHcourt, it
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